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1.  Legal diversity in the Hague Conference 

 

Efforts to harmonize rules of private international law started in the late nineteenth century, 

first in Latin America, then among a select group of continental European civil law States. 

Tobias Asser, founder of the Hague Conference, deliberately chose the method of unification 

not of substantive law, but of private international law (PIL). This was only realistic, he felt, in a 

world characterized by legal diversity. Nationality, as the principal connecting factor, left 

maximum scope for pluralism at the level of substantive law.  

 

The States which in the 1950’s gave the Hague Conference its permanent structure were, again, 

largely continental European civil law countries. In the sixties, the United States of America 

(US), Canada and other common law countries joined. Next, China, other Asian countries and 

countries from Latin America joined. In the 21st century the dialogue with Islamic systems has 

become a focal point.  

 

2.  Federal, quasi-federal, and unitary jurisdictions 

 

The Hague Conference has developed a wide range of techniques to accommodate federal and 

quasi-federal systems. We will briefly discuss the evolving role of the US in the Conference, 

which despite its initial reserve towards binding instruments is now party to seven Hague 

Conventions, as well as the effects of the Europeanisation of PIL on the Conference and its 

work. The recent 2015 Hague Principles on Choice of Law in International Commercial 

Contracts, a non-binding instrument, may be seen against this background. 

 

3.  Common law and civil law  

Bridging the divide between civil (continental) law and common law systems remains a 

central concern to the Conference, although in some areas the divergent approaches 

between the US and other, including common law, countries may be no less defying. The 

Hague Evidence Convention offers an example of an instrument dealing with both 

challenges.  

The “Judgments Project” has brought to light the differences in approach, in particular 

regarding the bases of jurisdiction of the courts, between the US on the one hand, and 

practically all other, including common law, systems on the other. While most of these other 

systems focus on the relationship between the dispute and the forum, the US approach 

centers on the nexus between the defendant and the forum. Moreover, in the US the 
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defendant is found for jurisdictional purposes not only where it is present – as in the 

Brussels-Lugano system – but also in case of its being economically active in, or directing 

such activity into, a jurisdiction.  

As a result, from a US perspective the Brussels-Lugano approach to jurisdiction is sometimes 

too broad, sometimes too narrow, and the current preliminary draft Hague Convention on 

the recognition and enforcement of judgments reflects these dilemmas. 

 

4.  Secular and religious law 

 

An important contemporary aspect of legal diversity in the Conference relates to cross-border 

issues involving legal systems based on religious, in particular Jewish and Sharia, law, and 

secular legal systems. Already the 1970 Hague Divorce Convention establishes a framework 

for accommodating religious divorces. The 1996 Child Protection Convention provides for 

cross-border Kafala arrangements. The Securities Convention takes Islamic securities into 

account. 

 

The aftermath of “9/11” 2001 has increased the role of the religious factor in international 

relations. The recent refugee crisis has not made things easier. Yet, family contacts and 

relationships across the Mediterranean and beyond continue to increase. 

 

Since many of the countries involved are not (yet) parties to the Hague Conventions, the 

Conference has chosen a novel approach: the Malta process. A series of conferences has 

been organized involving judges and other authorities from both types of legal systems to 

discuss how to secure better protection for cross-border rights of contact of parents and 

their children and solutions for the problems posed by international abduction of children. 

These meetings have enabled the participants to better understand each other’s systems, 

and to agree that common rules are needed. They also have encouraged mediation as a way 

of resolving these issues.  

 

5.  Meeting the challenge of diversity: the role of inclusiveness and of human rights 

instruments 

 

We will conclude by highlighting the role of inclusiveness in accommodating legal diversity, 

and in that context the switch made in the Conference from voting to consensus, and the 

unifying force of global and regional human rights instruments. 

 


