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According to the European Commission there are currently around 16 million 

international couples in the EU. The progressive increase of family litigation in the EU 

has justified the intervention of the EU for a long time and from different fronts in order 

to reach a unified legislative response. The challenges are many and concern different 

issues such as divorce, matrimonial properties, maintenance obligations abroad or cross-

border rights of access to children, among others. 

To face these challenges and in trying to offer EU citizens legal certainty in these kinds 

of conflicts several instruments have been adopted within the objective of creating a 

uniform regime of jurisdiction and conflict of law rules in the EU. To make this possible 

all EU countries should agree unanimously. Unfortunately only 3 Regulations regarding 

family matters have been approved by unanimity: a) Council regulation (EC) No 

2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 

enforcement of judgments in matrimonial matters and parental responsibility (Brussels 

IIa Regulation which repeals Regulation (EC) No 1347/2000). b) Council regulation No 

4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and 

enforcement of decisions and cooperation in matters relating to maintenance 

obligations; and c) Council regulation (EU) 605/2012 of 4 July 2012 on jurisdiction, 

applicable law, recognition and enforcement of decisions and acceptance and 

enforcement of authentic instruments in matters of succession and on the creation of a 

European Certificate of Succession. 

The other 3 regulations approved in this field have needed the route of “enhanced 

cooperation” foreseen by art. 20 of the EUT and arts. 326-334 of the TFEU. This has 

been the only possible way to carry out the regulations in matters such as: a) Council 

regulation (EC) No 1259/2010 of 20 December 2010 implementing enhanced 

cooperation in the area of the law applicable to divorce and legal separation (Rome III 

regulation) and b) The not yet in force Council Regulation (EU) 2016/1103 of 24 June 

2016 implementing enhanced cooperation in the area of jurisdiction, applicable law and 

the recognition and enforcement of decisions in matters of matrimonial property 

regimes and c) Council Regulation (EU) 2016/1104 of 24 June 2016 implementing 

enhanced cooperation in the area of jurisdiction, applicable law and recognition and 

enforcement of decisions in matters of the property consequences of registered 

partnerships. Because of this enhanced cooperation all these regulations are only 

applied in some of the 28 Member States called “Participating member states”. 

Therefore the objective of the legal unification in Cross-border family issues has been 

clearly frustrated and the idea of a “two-speed Europe” seems to be a fact. The 

limitation in their geographical and substantial scope of application can motivate the 

heavily criticized “race to courts” depending on the interests and expectations of the 

parties and as a result of the divergences existing in the substantives laws of the member 

States in matters such as the same-sex marriages... 

The coexistence of all these instruments force the national practitioners towards a 

proper coordination, not only among themselves but also with the international 

conventions which might be applied (Hague conventions...). This dispersal of texts 

contrasts with the practice of Family law, where all these causes tend to come together. 



An analysis of the case-law in the Member States (see www.eufams.unimi.it) reveals 

the progressive implementation, with uneven success, of EU regulations by the national 

judges. But the fact that many of these matters are split in different regulations becomes 

the principal problem for the legal professionals. On top of that, there are rules which 

are unknown to the legal tradition of many Member States. For instance the concept of 

parental responsability, the criteria of forum non conveniens or the rol of the freedom of 

choice in family matters which is also arguable. This would explain the slow process in 

some states in the understanding and application of these instruments.  

Having in mind the Proposal to recast the Brussels IIa regulation launched in June 

2016, it would be essential for the best functioning of all the regulations to include rules 

of coordination and relation between matrimonial and parental responsibility issues as 

well as other family matters regulated by other instruments. However the silence of the 

proposal related to some important points (such as a rule comparable to article 13 of the 

Rome III Regulation or article 9 of the Regulation on matrimonial property regimes and 

a forum necessitatis for cases in which the competent authorities are in countries that do 

not admit same sex marriages) should be reconsidered in the interests of consistency 

between all the European and international instruments. 

Also the principle of Mutual Recognition and the objective of constructing the 

European Judicial Area raises doubts in relation to some issues such as same-sex 

marriages. Same doubts arise in other matters such as child abduction and the goal of 

eliminating the exequatur which raises questions regarding the concept of the “best 

interest” of the child in these cases and the respect of Human Rights as the ECHR has 

noted on several ocasions. 

In these regards Judicial cooperation has to be significantly improved in the European 

area of justice as key to a successful application of the regulations in cross-border 

family issues, in particular when it comes to their provisions on jurisdiction. The role of 

the European Judicial Network needs to be reinforced to face the difficulties derived 

from the comparative analysis of Family and Procedure Law and a better toolbox on 

foreign Family law should be developed to overcome the forthcoming 

misunderstandings. 

 

 

Rosario Espinosa Calabuig is an Associate Professor of Private International Law at the University of 
Valencia. Her research is focused on International Family Law (international child abduction, 

international adoption, international divorce) as well as International Business Law (maritime 

transportation, arrest of ships and unfair competition). She is an active member of numerous research 

groups and projects (European, American and Spanish) as well as the director of several National R+D 

Projects in matters of Private International Law. Prof. Dr. Espinosa Calabuig is the author of many 

publications. Among them several books on matters of European family law, Maritime transportation and 

International advertising and she is the co-author of several books and handbooks in Spain and other 

countries (Europe and Latin-America). She has been a visiting scholar in centres such as Max-Planck 

institut für Auslandisches und Internationales Privatrecht (Hamburg), the Institute of Advanced Legal 

Studies (London), NYU (New York), UNIDROIT (Rome) and GWU (Washington DC). 


