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The legal origin of Scotland’s place within the United Kingdom is that the former Kingdoms 

and Parliaments of Scotland and England were joined by mutual consent in 1707. The 

agreement is known as the Treaty of Union in 1707 and it was given effect by two Acts of 

Union: one of the (former) Scottish Parliament and the other by the (then) English 

Parliament. The Treaty preserved Scotland’s separate legal system. While there have been 

various iterations in the intervening period, this Treaty is the legal basis of what, today, is 

the United Kingdom. The UK might reasonably be described as multi-jurisdictional but this 

paper considers only Scotland. 

Between 1707 and 1999 there was no Scottish Parliament; laws with effect in Scotland were 

made at the UK Parliament in Westminster. Following a 1997 referendum and the passing of 

the Scotland Act 1998, the Scottish Parliament was (re)established in 1999. [As with a 

number of my colleagues, I can barely recall a time without the present Scottish 

Parliament.]  

Together with the establishment of a legislative body, the Scotland Act 1998 created an 

executive. Both legislature and executive are restricted to acting in what are known as 

“devolved areas”. Broadly speaking, all policy areas are devolved unless they are specifically 

reserved to the UK Parliament. Reserved matters include the constitution, immigration and 

foreign affairs (including relations with the European Union).  

Given the nature of this conference, it is important to note where responsibility lies for 

private international law. On the whole, Scots private law is largely devolved. Section 129 of 

the Scotland Act makes an express reference to private international law as part of private 

law. Here I recall that, despite the name, private international law is part of a domestic legal 

system. However, given recent supra-national development of private international law – 

Europeanisation in this part of the world - I would suggest that domestic rules can only ever 

be part of the story. One party cannot unilaterally oblige another party to do something. 

Cooperation implies acknowledgement, acceptance, and an element of reciprocity. To my 

mind, that is the basis of judicial cooperation. 

While private international law is a devolved matter, the United Kingdom, on the other 

hand, retains responsibility and power for foreign affairs. Section 7 of the Scotland Act 

states “international relations, including relations with territories outside the UK, the 

European Union and other international organisations…are reserved matters”. Giving effect 

to private international law often involves international agreement. The UK may enter into 

these sorts of agreements but requires the involvement of others to bring them into law 

and also to give them practical effect in Scotland. The Scottish Parliament is responsible for 

observing and implementing the international obligations resulting from such agreements; 



European Union law; and obligations under the European Convention on Human Rights. If 

an Act of the Scottish Parliament is incompatible with any of these areas, that Act is “not 

law”. In practice, therefore, a draft Act of the Scottish Parliament goes through a scrutiny 

process to check against these criteria.  

Since devolution there have been various combinations of political parties in government. 

Where the policies of the UK and Scottish Governments diverge, as is clearly possible (and in 

some scenarios highly likely), one can imagine the potential for strain. After all, the system 

relies on one government implementing obligations entered into by the other. It is against 

this constitutional backdrop that I will briefly present the Scottish experience of 

international judicial cooperation.  

Firstly, as may be clear by now, judicial cooperation need not simply be international. 

Because the Treaty of Union did not foresee the uniting of two kingdoms under one 

common legal system there has always been a potential for intra-UK private international 

law issues. Judicial cooperation therefore involves an element of internal collaboration.  

Next, there can be a branding issue. The term “judicial cooperation” is not always widely 

recognised. In the EU sphere, the Treaty on the Functioning of the European Union uses the 

term twice in Title V – once each for civil and criminal cooperation. However, that treaty is 

relatively recent and the word “judicial” can seem unclear.  

Within government, however, officials carry out many functions of judicial cooperation. For 

example the Scottish Government Child Abduction Team processes applications and 

discharges duties set out in EU legislation, most notably in relation to child abduction using 

the Brussels IIa Regulation; and the Maintenance Regulation. The Team deals directly with 

Ministries of other countries in respect of incoming and outgoing cases involving Scotland. I 

am the Scottish Contact Point on the European Judicial Network on Civil and Commercial 

Matters. As such, I receive request for assistance from other EU member state officials who 

wish to serve documents in Scotland, for example. The equivalent EU criminal network has a 

Scottish contact point within the prosecution service, the Crown Office and Procurator Fiscal 

Service (COPFS). COPFS also receives and issues European Arrest Warrants although the 

underlying subject-matter there is extradition, which is another reserved matter. 

This paper focuses on Scotland as a legal jurisdiction within a multi-jurisdictional state, 

which itself is at a time of constitutional upheaval. Given the recent Europeanisation of 

private international law, future political and constitutional developments may present a 

challenge to maintaining pre-existing methods of cooperation. In this context, it remains to 

be seen how future judicial cooperation will evolve. 
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